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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
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VICTORIANO AVILA SERNA,
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NO. 45121
Bingham County Case No.
CR-2016-7751

RESPONDENT'S BRIEF

Issue
Has Serna failed to establish that the district court abused its discretion by imposing a
unified sentence of 10 years, with four years fixed, upon his guilty plea to felony DUI?

Serna Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Serna – who was on pretrial release for his fifth DUI charge – consumed alcohol, drove
with a BAC of 0.362, and crashed “head on” into another vehicle, injuring the occupants. (PSI,

1

pp.3-6; 1 State’s Exhibit 1.) Serna continued driving and “went through” a homeowner’s fence
before abandoning his vehicle next to the residence and fleeing on foot. (R., pp.19, 21; PSI, p.3.)
Officers responded and discovered an opened “30 pack of Bud Light” in Serna’s vehicle. (R.,
p.21.) Officers searched the area and eventually located Serna “lying face down in a front yard”
“so [officers] wouldn’t see him.” (R., p.19.)
The state charged Serna with felony DUI (two or more prior DUI convictions within 10
years), leaving the scene of a property damage accident, and unlawful transport of alcoholic
beverages. (R., pp.84-88.) Pursuant to a plea agreement, Serna pled guilty to felony DUI and
the state agreed to not “amend to an aggravated DUI,” to dismiss the remaining charges, and to
“concur with the recommendation of the presentence report, but not recommend more than a
retained jurisdiction.” (R., pp.97-100, 112-14.) The district court imposed a unified sentence of
10 years, with four years fixed. (R., pp.132-35.) Serna filed a notice of appeal timely from the
judgment of conviction. (R., pp.144-48.) He also filed a timely Rule 35 motion for a reduction
of sentence, which the district court denied. (R., pp.136-43.)
Serna asserts his sentence is excessive in light of his “background, moderate likelihood to
reoffend, family support, and potential for rehabilitation.” (Appellant’s brief, pp.3-5.) The
record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed

1

PSI page numbers correspond with the page numbers of the electronic file “PSI – 3-142017.pdf.”
2

that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for felony DUI (two or more prior DUI convictions within
10 years) is 10 years. I.C. § 18-8005(6). The district court imposed a unified sentence of 10
years, with four years fixed, which falls well within the statutory guidelines. (R., pp.132-35.)
Although Serna contends that his sentence is excessive in light of his background, risk to
reoffend, family support, and rehabilitative potential (Appellant’s brief, p.5), his background and
family support did not preclude him from racking up multiple DUI convictions; he has failed to
rehabilitate or be deterred despite prior legal sanctions and rehabilitative opportunities, including

3

having previously completed Drug Court; he does not believe that he has an alcohol problem and
does not believe substance abuse treatment will be beneficial; and the substance abuse evaluator
advised that Serna does not appear to be able to abstain from use of substances and that he
requires structured residential treatment (PSI, pp.4-10, 53).
At sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth its reasons for imposing Serna’s sentence. (Tr., p.42, L.22 – p.48, L.8
(Appendix A).) In its subsequent order denying Serna’s Rule 35 motion for a reduction of
sentence, the district court articulated its reasons for concluding that Serna’s sentence was
reasonable as imposed. (R., pp.138-42 (Appendix B).) The state submits that Serna has failed to
establish an abuse of discretion, for reasons more fully set forth in the attached excerpt of the
sentencing hearing transcript, and in the district court’s Order Denying Rule 35 Motion, which
the state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Serna’s conviction and sentence.

DATED this 6th day of December, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 6th day of December, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
MAYA P. WALDRON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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1

2

towards you more than him . All right.

3

,

1
2

Ms. Davis, we need to make sure that mic is

things that have happened. I can only ask that they
forgive me for what I did.
And that's all I have to say -- is if they

3

THE DEFENDANT: I would like to -- I don't

4

know how to say 1t. I would like to ask the people that

4

would do that favor for me and forgive me. I know who

5

I crashed into to forgive me. I didn't even know who I

5

they are, and I kind of know where they live. And they

6

had crashed into until now that I just saw who it was.

6

are very good people, and they Just don't deserve this.

7

These are some of the people that I first met when I

7

8

moved to the State of Idaho. And all I have ever heard

8

I've never had any other issues. I've never stolen or

9

of them is that they are good people, and, to me,

9

caused any fights. I've never hurt anybody else, other
than this. And this problem that I have caused, it can
be fixed by me stopping and -- by me no longer drinking.

10

they've always been good people. And I feel bad for

10

11

what I did, and I would like to ask them to forgive me.

11

12
13

13

person.
who I was and where I came from , they might remember who

16

I am a little bit.

21

THE COURT: Sure.

15
THE DEFENDANT: I'm sorry. I know that you
16 don't deserve this. I've never been in jail. And I'm
17

sorry for what happened. You're -- I know that you

given the opportunity to pay for the damages -- for all

18

probably don't remember me. You're some of the people

of the damages and pain that I caused. Nobody deserves

19

that I first met when I started working in Idaho. And

it. And I feel very bad about everything that's

20
21

who you are, and I would just like for you to forgive

And if it is possible, I would like to be

17

20

for forgiveness?

14

I would hke to ask them too. If they knew

15

18
19

Can I turn around and face them and ask them

12

This is not going to happen with any other

14

And this has been enough of a problem for me.

happened.

22
And, also, my mom and dad are very old, and I
23 feel bad that I can't be taking care of them. There's
24 nobody else that can take care of them like I can.
And there is no way for me to change the

25

22
23

I've driven past where you live, and I would -- I know
me. I would like to -- I would do everything possible
to help you if you would give me the opportunity to.

24

THE COURT: All right.

25

THE DEFENDANT: I'm sorry.

43
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1

THE COURT: Anything else, sir?

1

crime of operating a motor vehicle while under the

2

THE DEFENDANT: No.

2

influence of alcohol, drugs, or other intoxicating

3

THE COURT: Are you satisfied With the

3

substance, having had at least two prior misdemeanor DUI

representation Mr. Stafford has provided to you?

4

convictions within the previous ten years.

4

5

6
7

THE COURT: Are you fully satisfied with the

6
7

have eight prior misdemeanor convictions. This is your

8

first felony conviction. However, it is your fourth DUI

THE DEFENDANT: Yes.

9

10

5

representation Mr. Stafford has provided to you?

8

conviction.

THE DEFENDANT: What?

11

jurisdiction. There are no mental health issues that

THE COURT: Do you know of any legal reason

12

need to be addressed, pursuant to the GAIN-I evaluation.

why I should not sentence you today?

11

forth in the presentence report. It discloses that you

9
10

THE COURT: Do you know of any legal reason

12

I have carefully r eviewed your record as set

THE DEFENDANT: I'm sorry. What?

13
14

why we should not proceed with sentencing today?

15
16
17

the defendant and his attorney.)

18

reason?

(A discussion was held off the record between

The presentence report recommends retained

13

The GAIN-I evaluation, however, does indicate that you

14

are in need of level 3.5 residential t reatment .

15

In addition to the objectives of criminal

THE WITNESS : No.

16

punishment, which include protection of society,

THE COURT: Mr. Stafford, do you know of any

17

deterrence, rehabilitation, and punishment, I've also

18

considered the criteria under Idaho Code 19-2521

19

MR. STAFFORD: I do not, Your Honor.

19

relative to the question of whether I should place you

20

THE COURT: Mr. Rogers?

on probation or confine you to prison.

21

MR. ROGERS: No, Your Honor.

20
21

23
24

be seated.
Mr. Serna, based upon your plea of guilty, it

22
23
24

25

is the Judgment of this Court that you are guilty of the

25

22

THE COURT: All right. You can go ahead and

13 of 16 sheets

You're 61 years of age.
Your LSI score is a 26, which puts you in the
moderate risk category.
listened to the recommendations of your attorney, the

In addition to the information, I've also

DANIELE. WILLIAMS, CSR, RPR
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1

State's attorney, and the statements that you've made

1

2

3
4

5

here today.
When I go through this report, your history is
not unlike a lot that I see that come before this Court
on a felony DUI conviction, but there are some things

6

that are inherently different in your case, compared to

7

others, that I need to note.
There are some things that deal with -- that
come forward in your case that this Court considers

3
4

8
9

2

5

6
7
8
9
10

10
11

aggravating factors.
The first is that you were out on bond for a

12

12
13

14

misdemeanor DUI when this offense was committed.
There was an accident that was involved in
this case. There was at least some apparently not

15

severe injuries but some minor injuries that the

15

16

individual sustained as a result of this accident.

16

13

You were four times the legal limit.
You have participated in Misdemeanor Drug

17
18

19
20
21
22

Court, and you completed that back in 2013. Having
completed that program, some other comments that are
made gives me pause on what you really learned.
For instance, you've indicated on page 10 in

23

the presentence report that you're not an alcoholic and

24

"It's not something I need all the time" and that going
to a program doesn't really help but gives you ideas.

25

11

14

17
18

19
20
21
22

45
Given the level of your alcohol concentration
at the time of this event and the fact that your
treatment level recommends residential, you completely
lack an awareness or understanding of the significance
of your addiction.
It's hard to understand that a person, in
addition, while you're on a pretrial release for a DUI,
didn't think it was wrong to drink beer. And it's
interesting that you don't understand why you were
charged with the last misdemeanor DUI. And you simply
relate that because you were in a house when you were
arrested.
But the report -- when I go through all of
this and take all of that information in, it seems like
there's really a lack of responsibility for what's
occurred or, at a minimum, a real misunderstanding of
the severe nature of your addiction.
The parties are correct. Up until the point
where you spoke to the Court today, you really did put
the blame on this accident on the victims in this case
rather than your own actions of driving a vehicle while
under the influence of alcohol at four times the legal

23
24

limit.

25

reversed position and appear to have given at least a

Here today, though, to your credit, you have

47

46

1 period of incarceration. Thereafter, you'll have an

1
2

sincere apology to the victims and recognize that you
should not have been behind the wheel after having had

2

interlock device placed on any vehicle that you operate

3

so much to drink.
You have asked for probation, the State has

3

4

for a period of two years.
You're to provide a DNA sample and thumbprint

recommended retained jurisdiction, and the presentence

5

7

report has recommended retained jurisdiction.
When I review the objectives and the facts and

6
7

8

circumstances surrounding this case and your level of

8

treatment need, you are not a candidate for probation at

9

4
5
6

9
10
11

12
13

14
15

10

this time.
Therefore, it is the judgment of this Court
that you be sentenced to the Idaho Department of
Corrections for a fixed and determinate period of

12
13

four years, an indeterminate period of six years -- in
other words, not less than four, no more than ten.

15

11

16

that.

20
21
22

county for the lab testing in t his matter in the amount

23
24
25

of $100.

23

18

19

Your Honor, because it's different -- they just
submitted additional restitution in that second letter
that we didn't admitted. You didn't receive it, but

17
19
20
21
22

17

amount of $500.
Is that what you're asking, or is there more?
MR. STAFFORD: I think we should wait,

that's the one we didn't admit.
THE COURT: Okay.
MR. STAFFORD : I think he needs to look at

14

You're fined the amount of $1,200.
Court costs are $290.50.
Is there any objection to the requested
reimbursement for the labs in the amount of $100?
MR. STAFFORD: No, Your Honor.
THE COURT: You're ordered to reimburse the

16

to the State, as required by statute.
The Court will hold off any restitution
requests. There's been a request for restitution in the

MR. ROGERS: There's quite a significant

18

difference.
THE COURT: Okay. So what I'm going to do is

Your driving privileges are suspended for an

24

I'll order restitution remain open.
Mr. Rogers, you'll have 30 days to file any
motions to amend the amount requested.
Mr. Stafford, I'll give you 45 days in which

absolute period of two and a half years following any

25

to object or stipulate. If you don't object, the Court

14 of 16 sheets
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1

5

will consider that a stipulation to the requested amount
and enter that amount. If you do object, then I'll set
a hearing, and we'll discuss those matters.
MR. ROGERS: Thank you, Your Honor.
THE COURT: Given the circumstances of this

6
7

case, this Court does not feel that retained
jurisdiction is appropriate, and so I'm going to impose

2
3

4

8
9

that sentence.
Mr. Serna, do you understand the sentence

10
11
12

that's been imposed here today?
THE DEFENDANT: Yes.
THE COURT: Do you have any questions about

13

it?
THE DEFENDANT: No.
THE COURT: All right. The judgment will

14

1

public expense. Just remember you only have 42 days in

which to file that appeal.
You may also have the right to seek relief
4 under Idaho Criminal Rule 35. That would have to be
5 filed within 120 days of entry of the judgment.
6
And you may have the right to seek relief
2

3

7
8

9
10
11
12
13
14

under the Idaho Uniform Post-Conviction Relief Act.
That would have to be filed within one year from the
date your appellate time expires.
Do you understand those rights?
THE DEFENDANT: Yes.
THE COURT: If you have questions about how or
whether to proceed with any of those rights, you need to
discuss those matters with Mr. Stafford. If he is

15

unable to advise you, you may apply to this Court to

reflect that you have 152 days' credit for time served.
At this point in time, then, you're remanded
to the custody of the Bingham County Sheriff's Office to

16
17
18

19

be transported to the proper agent and authority in

19

have counsel appointed to seek that advice.
Do you understand that?
THE DEFENDANT: Yes.
THE COURT: All right. At this point, then,

20
21

execution of that sentence.
You have the right to appeal this decision.

20
21

22
23

That appeal has to be filed within 42 days. You have
the right to be represented by counsel on that appeal.

22
23

24

If you cannot afford counsel, you can apply to this

24

15
16
17
18

25 Court to have counsel appointed to represent you at
50
THE
COURT:
Mr.
Stafford,
you're
excused.
1
2
3
4

you're remanded to the custody of the Bingham County
Sheriff's Office.
Mr. Stafford, anything further?
MR. STAFFORD: No, Your Honor.

25

THE COURT: Mr. Rogers?
MR. ROGERS : No, Your Honor.

Thank you, sir.
(The hearing concluded at 4:06 P.M.)
-oo0oo-

5

6

7
8
9
10
11

12
13
14

15
16
17
18
19
20

21
22
23

24
25
15 of 16 sheets
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IN THE SEVENTH JUDICIAL DISTRICT COlJRf OF THE STATE OF IDAHO
IN AND FOR THF. COUNTY O:F BINGHAM

STATE OF IDAHO,
CaseNo. CR-2016-7751
Plaintiff.

ORDER DENYING RULE 35 MOTION

vs.
VICTORJANO AVILA SERNA,
Defendant.

I.

INTRODUCTION

Defendant Victoriano Avila Serna (hereinafter "Serna") pleaded guilty to one count of
Operating a Motor VehjcJe While Under the lnflucnce of Alcohol, Drugs, and/or any Other
Intoxicating Substance, a felony violation of Idaho Code§§ 18-8004(1)(a) and 18-8005(6). 1 He
wac; sentenced to a unified tem1 of ten years, of which four years are fixed and determinate and six

years are indetenninate.1

1

Judgment of Conviction Order of Commitment. State v. Serna, Bingham County case no. CR-2016-775 I (filed
April 3, 20 I7).
2
lf!.., at p. 2.
ORDER DENY ING R ULE JS MOTION
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Serna now moves for relief from his Judgment of Conviction Order of Commitment under
Idaho Criminal Rule 35 ("Rule 35").3 Plaintiff the state of Idaho (hereinafter the "State") did not

respond to Scma's Motion.
Having reviewed the record in this matter and the relevant authorities, Sema's Motion shall
be denied.

II.
A.

ANALYSIS

This Court Exercises Its Discretion under Rule 35.

The decision to reduce a sentence rests in the Court's well-defined discretion:
Such a motion is essentially a plea for leniency, which may be granted if the
sentence originally imposed was unduly severe. State v. Lopez, 106 Idaho 44 7.
680 P.2d 869 (Ct.App. 1984). The criteria for examining rulings denying the
leniency requested are the same as those applied in determining whether the
original sentence was unreasonable. Lopez, I 03 Idaho at 450, 680 P.2d at 872.
Where a sentence is not illegal, the appellant has the burden to show that it is
unreasonable, and thus a clear abuse of discretion. State v. Brown, 12.1 Idaho 385,
393 825 P.2d 482, 490 (I 992). A sentence may represent such an abuse if it is
shown to be unreasonable upon the facts of the case. State v. Nice, .103 Idaho 89,
645 P.2d 323 ( 1982). A sentence of confinement is reasonable (fit appears at the
rime of sentencing that co11frnement is necessa,y "to accomplish the primary
objectfre of prolecting society and to achieve any or all of the related goals of
deterrence. rehabilitation or retribution applicable to a given case. ,/1
Serna must show that ru1 otherwise reasonable semence is excessive in view of new or additional
infonnation. 5

1

Ruic 35 Motion to Reduce Sentence, State v. Serna, Bingham County case no. CR-2016-7751 (filed March 31.
20 17 (hereinafter ''Se rna's Motion").
1
· State v. Roherl'son, 130 Idaho 287,289,939 P.2d 863, 865 (Ct.App. 1997) [ g ~ : State v. Toohifl, 103 Idaho
565, 568, 650 P.2d 707, 7 10 (Ct.App. l 982) (emphas is added).] See also: Stole v. Veihwig, 127 Idaho 87. 896 P.2d
99.5 (Ct.App. l 995).
~State v. Robertson. 130 Idaho at 290, 939 P.2d at 866 [citing: State v. Hernande-;;, 121 Idaho l 14, 822 P.2d 10 11
(Ct.App. 1991)].

ORDER OENY ING RULE 35 M OT ION
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B.

The Original Sentence was Reasonable.
Serna's original sentence meets the Toohill requirements. 6

Additionally, this Court

reviewed the potential sentencing options under Idaho Code § 19-2521 when it .imposed the
sentence. Granted, a criminal sentence is imposed primarily to protect society. Rehabilitation,
deterrence, and punishment must also be considered.
In this case, Serna admilled he drove or ,vas in actual physical control of a motor vehicle
on a highway, street_ bridge, or upon public or private property open to the public while under
the influence of alcohol, drugs, or any other intoxicating substance or any combination thereof,
or while having an alcohol concentration of .362 as shown by analysis of his blood. 7 In fact,
Serna hit another car head-on, then drove through a fonce, left the scene, and was found lying
face-down on a lawn. When speaking to the pre-sentence investigator, Serna blamed the other
driver and reported that his friend, with whom he had been drinking before he got behind the
wheel of his truck, would not have let Serna drive if intoxicated.
Serna has eight misdemeanor convictions. He had a misdemeanor Driving Under the
Influence in 1992, then four Driving Under the Influence charges in 2009. Serna was out of jail
on a bond tor misdemeanor Driving Under the Influence when he was arrested for the present
offense .
.In his Motion, Serna argues that his sentence is unduly harsh for a first-time felon. 8 Ile
points to the fact that the presentence investigator and the State both recommended retained

6

Sime v. Toohill. i @ra, n.L

7

Prosecuting Attorney's Information - Part I, Stale v. Serna, Bingham County case 110. CR-2016-7751 (filed
December 5, 20 16); Guilty Plea Advisory Form, State v. Serna, Bingham County case no. CR-2016-7751 (filed
January 24, 20 17).
8
S.:ma's Motion, at p. J.

ORDER DENY I NG RULE. 35 MOTION
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jurisdiction.9 This Court accords great respect, both to the prosecutor and the presentence
investigator. However, a review of Sema's criminal history reveals a serious alcohol issue that
Serna is apparently unwilling to address. While driving under the influence has the potential .for
serious hann to others, Serna has caused serious harm to others. He hit another vehicle head-on.
Fortunately for Serna, the other driver was not gravely injured. Scrna's unwillingness to take
responsibility for hjs aciions, to blame the victim, and to minimize his role in the incident reveal
the :flaws in 8ema's thinking and the reason Serna will not succeed on a retained jurisdiction
program. Serna must be willing to make a change in his choices and his conduct, and to realize
the harm he causes by drinking and driving.
Protection of society is paramount in Serna's case. Sema's criminal history shows that
he drinks and drives on a regular basis. Innocent victims should not be put in further jeopardy by
Serna's denial of his addiction. Sema's prison time should give him ample opportunity to rethink his life choices and to come to grips with the emotional and physical trauma he caused in
this case, and could potentially cause again should he refuse to change his habits.
The sentence Sema received was reasonable and supported by the record. The sentence fell
we!l within the statutory limits of the Court's discretion, and Serna has shown no reason to
change it.
C.

Serna is Not Entitled to a Hearing.

Rule 15 gives this Court discretion:
... to act on a motion "without the admission of additional testimony and
without oral argument." This discretion is abused only if the court unreasonably
refuses to consider relevant evidence or otherwise unduly limits the information
considered. [Citations omitted.] "A Rule 35 movant wishing to submit additional

9

Serna's Motion, at p. I.

ORDER DENYING RULE 35 MOTION
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evidence should make an 'offer of proof' in the motion itself or by an
accompanying affidavit to enable the district judge to make a reasoned decision
on whether to hold an evidentiary hearing and to create a record upon which
appellate review may be based." Thus, when a Rule 35 motion is filed , it is
incumbent upon the movant to present supporting evidence by way of affidavits
or other documents. If the anticipated evidence is not yet available or i f the
defendant believes that an evidentiary hearing is essential because relevant
evidence cannot be presented in writing, such circumstances should be explained
10
lo the court in the motion or an accompanying affidavit.
Serna does not request a hearing," and presented no compelling reasons to schedule a
hearing.
III.

ORDER

Based upon the foregoing, Sema's Motion for reduction of sentence under Rule 35 1s
denied .

IT IS SO ORDERED.

;fD
DATED this~ __ day of May 2017. \ . .

7~~~~-

l~~S,::!.r..,t~
~

~ - Sim SOf

District Judge

10 Srate v. Bayles, 131 Idaho 624, 626-27, 962 P.2d 395, 397-98 (1998) [guoting: S1a1e v. Fortin, 124 Idaho 323,
328, 859 P.2d 359, 364 (Ct.App. 1993)] (emphasis in original}.
11
Sec: Serna 's Motion, at p. I.

ORDER .DEN YI NG R ULE 35 MOTION
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